
New York officials and health plans gearing 
up for the fifth open enrollment period 
under the Affordable Care Act (ACA) this 
November continue to be buffeted by a series 
of contrary developments in Washington. The 
failure of the U.S. Senate’s Graham-Cassidy 
“repeal-and-replace” legislation1 in September 
seemed to presage a more orderly sign-up 
period, but two separate actions taken by the 
Trump administration on October 12 roiled 
the waters again. First, a new executive order 
threatened to undermine key ACA provisions 
and consumer protections;2 and later the same 
day, the Trump administration announced a 
halt to an estimated $7 billion in cost-sharing 
reduction (CSR) payments owed to health 
plans.3 Barely a week later, two U.S. Senators 
announced a bipartisan agreement on re-
establishing CSR payments to stabilize ACA 
markets,4 but its future is uncertain. In this 
HealthWatch report, we assess New York’s 
individual market at this juncture, and offer 
some preliminary analysis of the impact of 
these recent Trump administration actions.

No Implosion. Far from “imploding,” 
New York’s individual market is still vastly 
improved since the ACA took effect in 2014, 
with 12 insurers offering Qualified Health 
Plans for 2018 through the New York State of 
Health Marketplace, and another 15 offering 
Essential Plan (EP) coverage under New 
York’s Basic Health Program (BHP).5 New 
York officials reported individual enrollment 
on and off the Exchange of about 375,000 
as of January 2017, and another 665,000 
EP enrollees.6 But there are some warning 
signs for the affordability of coverage and the 
stability of the individual market risk pool. 

Based on federal risk adjustment data, average 
premiums in New York’s individual market 
rose steadily between 2014 and 2016 (Figure 

1), and the New York Department of Financial 
Services granted, on average, 17 percent 
increases for individual market health plans 
for 2017 and 14 percent increases for 2018.7 In 
2016, New York’s average premiums ($475 per 
month) were well above the national average 
($405); 43 states had lower average premiums, 
with Utah the lowest at $284.8

Part of the reason for the steady premium 
increases is likely the worsening of the 
individual market risk pool. Federal regulators 
administering the premium stabilization 
programs collect claims data and assign 
states a value based on the relative health or 
sickness of their individual enrollees. New 
York’s risk pool has been getting “sicker” 
each year (Figure 2); 40 states had “healthier” 
risk pools in 2016, with Colorado earning the 
lowest risk score of 1.262, about 45 percent 
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“healthier” than New York’s (1.816), which 
was also higher than the national average 
(1.644). Some of the increase in New York’s 
risk score between 2015 and 2016 might be 
due to the rollout of the BHP in 2016, which 
drew lower-income enrollees into the much 
more affordable EP pool. 

The Executive Order. The stated policy of 
the order is to “facilitate the purchase of 
insurance across State lines” and provide 
lower-cost, high-quality health care. It focuses 
on three areas: 1) so-called “association health 
plans,” in which groups of small employers 
or individuals are bundled together as a 
large, fully insured or self-funded group; 
2) removing legal barriers to short-term, 
limited-duration insurance, often with 
limited benefits and high cost-sharing; and 3) 
expanding the use of Health Reimbursement 
Accounts (HRAs) by employers so employees 
can use the funds to offset the cost of 
individual market premiums. Many questions 
have arisen regarding the open-ended order, 
mainly because it directs key agencies to issue 
regulations without specifying what will be in 
them. The overriding concern for all states is 
the extent to which state insurance regulation 
and consumer protections can be overridden 
by federal regulations. Certainly state and 
national regulators, consumer groups, and 
legal experts have sounded the alarm about 
the threat to the stability of state insurance 
markets.9 

Given the current risk profile of New York’s 
individual market, adding a mechanism that 
siphons off younger, healthier individuals 
would be of great concern. At present, 
however, the order seems to pose more risk 
for New York’s small group market than 
for its individual market, as it is focused on 
fostering group association plans, rather than 
authorizing individuals with no professional 

connection to join unregulated or lightly 
regulated association plans. With regard to 
temporary insurance with limited benefits, 
existing statutory10 and regulatory provisions11 
in place in New York prohibit short-term 
plans. Finally, the impact of expanded use 
of HRAs, already authorized for individual 
coverage in the 21st Century Cures Act,12 is 
uncertain. On the one hand, it could make 
coverage more affordable for individuals who 
are not eligible for subsidies, but at the same 
time, it might sap enrollment from the small 
group market, the subject of an upcoming 
HealthWatch brief.

Cost-Sharing Reductions. New York’s 
individual market faces less immediate 
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Source for Figures 1 and 2: Centers for Medicare & Medicaid Services, 
Center for Consumer Information & Insurance Oversight. Summary 
Reports on Transitional Reinsurance Payments and Permanent Risk 
Adjustment Transfers for Benefit Years 2014, 2015, and 2016. https://
www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-
Programs/
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disruption from the cutoff of CSR payments 
than other states. The loss of the payments 
was factored into New York health plan 
rate filings for 2018, and though plans may 
reconsider participation in the market in 
the future, they are obligated to provide the 
reduced-cost-sharing coverage to eligible 
individuals for 2018. Most importantly, as 
noted in an earlier publication,13 enrollment 
in plans with CSR coverage is smaller in New 
York because of the availability of the Essential 
Plan. 

Of course, the elimination of the CSRs, which 
provide 25 percent of the annual support 
for the EP, poses a more serious threat, 
since it has effectively become a second 
and more affordable individual market for 
nearly 700,000 lower-income people. But the 
elimination of CSR payments to insurers 
is different from an outright statutory 
repeal of the program. Health plans have 
discussed legal action, and a coalition of state 
attorneys general has already won the right 
to intervene in the lawsuit brought by the 
U.S. House of Representatives challenging 
the constitutionality of the payments without 
explicit appropriation authority; the group 
is now seeking an injunction to keep the 
payments flowing.14 In their response 
opposing the intervention motion, House 
attorneys argued that stopping CSR payments 
“would have no impact on the amount of a 
state’s BHP subsidy,” surprisingly providing 
an argument that may help protect the BHP 
for New York and Minnesota.15

Reinsurance. Since the expiration of the 
federal reinsurance program, a handful of 
states with shaky individual markets have 
moved to set up their own reinsurance 
mechanisms.16 While states must find 
resources to establish reinsurance programs, 
Alaska won approval of a program under 
which federal “pass-through” funding will 

reduce its costs, by earmarking a portion 
of the federal savings generated by lower 
premiums, and hence, smaller federal 
premium subsidies. More recently, however, 
there have been some mixed signals on 
federal interest in state reinsurance programs: 
Oklahoma was forced to withdraw its 
reinsurance application because of a delay in 
federal approval, but Oregon’s application was 
approved.17 

Minnesota also won approval of federal 
support for its reinsurance mechanism. As 
the only other state with a BHP plan in place, 
its experience is of particular interest to New 
York. The BHP funding a state receives is 
based in part on premiums for the second-
lowest-cost silver plan on the Exchange, 
which will be reduced through a successful 
reinsurance program. Minnesota’s bid to 
recoup some of the drop in federal BHP 
payments that result from this dynamic was 
denied.18

Conclusion. Given the individual market’s 
troubled history in New York, recent trends 
suggest the need for state policymakers to 
examine options to bolster the market, such 
as a reinsurance program, revamping the 
way risks are pooled, or developing strategies 
to encourage younger, healthy individuals 
to purchase coverage. The uncertain future 
of the U.S. Senate stabilization plan, 
particularly since a competing proposal19 
was unveiled, and recent actions by the 
Trump administration, signal that New York 
may not have a federal partner in its efforts, 
and that the task of preserving hard-won 
coverage gains and preserving affordable, 
comprehensive coverage for individuals 
without subsidies may get harder. Regulations 
implementing President Trump’s executive 
order could take up to six months—an 
eternity in the repeal-and-replace era.
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